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P.O. Box 2057

Charlottesville, VA 22902
Tax Map Parcels: 31-3 and 30-28

DECLARATION OFEASEMENT AND

POND MAINTENANCE AGREEMENT

THIS DECLARATION OF EASEMENT AND POND MAINTENANCE

AGREEMENT(the "Declaration") ismade this 18th day ofApril, 2005, byVIRGINIA
PROPERTY GROUP II, LLC, a Virginia limited liability company ("Declarant") and JOHN
C. BENNETT, TRUSTEE, who joins solely for the purpose ofconsenting to the Declaration.

WITNESSETH:

WHEREAS, the Declarant is the owner ofcertain real property located in the County of
Rappahannock, Virginia containing in the aggregate 1,468 acres, more or less, and more
particularly shown and described on: (i) a plat made by Dunn Land Surveyors, Inc. dated April
1,2004 and revised April 8, 2004, and recorded in the Clerk's Office ofthe Circuit Court of
Rappahannock County, Virginia ("Clerk's Office") as part ofInstrument No. 040001324, being
the property conveyed to the Declarant by Deed ofV. John Lyle dated June 22,2004 and
recorded July 7,2004 in the Clerk's Office as Instrument No. 040001324; and (ii) a plat made by
Dunn Land Surveyors, Inc., dated October 11, 2004 and recorded in the Clerk's Office as part of
Instrument No. 040002181, being the same propertyconveyed to the Declarant by Deed ofAlvin
F. Henry and Emily S. Henry dated November 5,2004 and recorded November 12,2004 in the
Clerk's Office as Instrument No. 040002181 ("Battle Run Farm"); and

WHEREAS, the Declarant has subdivided a portion ofBattle Run Farm (the "Property"),
as shown on a subdivision plat prepared by Dunn Land Surveyors, Inc., dated March 28, 2005,
last revised April 15,2005 entitled "Battle Run Farm, Phase 1" (the "Subdivision Plat"), which
Subdivision Plat is attached to the Declaration of Subdivision, Easement and Road Maintenance
Agreement recorded immediately prior hereto; and

WHEREAS, a pond (the "Pond") is located on the boundary line between Lots 11 and 12
(respectively "Lot 11" and "Lot 12") and the approximate location of the Pond is shown on the
Subdivision Plat; and

WHEREAS, the Declarant seeks to provide an easement for the recreational use of the
Pond by the future owners ofLot 11 and Lot 12 (each an "Owner") and their successors and
assigns and to provide for the maintenance of the Pond;

NOW, THEREFORE, in consideration of the sum ofTen Dollars ($10.00) cash in hand
paid, and other good and valuable consideration, the receipt ofwhich is hereby acknowledged,
the Declarant does hereby DECLARE and ESTABLISH the following described permanent, non-
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exclusive, private easement for recreational use of the Pond and the area surrounding the Pond
twenty (20) feet from the shoreline of the Pond ("Pond Easement") for the benefit of the Owners
ofLot 11 and Lot 12, and their successors and assigns, and their household members, guests,
agents and invitees, subject to the following conditions:

1. The Owners ofLot 11 and Lot 12 (and, with the Owner's permission, then-
household members, guests, agents and invitees) shall each have full and free use of the Pond,
including that portion ofthe Pond which lies on the other Owner's Lot subject to the Pond
Easement and shall have all of the rights and privilegesreasonably necessary to the exerciseof
the Pond Easement; provided, however:

a. This right shall not extend to the construction of any docks, piers or other
structures that extend beyond the boundary of each Owner's respective Lots and any
docks, piers or other structures in the Pond shall not exceed tiiirty (30) feet in length or
four hundred (400) square feet in area; and

b. The use of the Pond Easement shall not materially interfere with the use
and enjoyment of the Pond by the other Owner on their respective Lot; and

2. The right to use the Pond Easement shall not extend to the owner ofany other Lot
of the Property unless an invitee of an Owner.

3. The Owners ofLot 11 and Lot 12 shall be equally responsible for the maintenance
ofthe Pond including the dam of the Pond (the "Dam"). Further, the Owners ofLot 11 and Lot
12 shall be equally responsible for any electric utility charges associated with running the pump
used for mamtaining the water level in the Pond, which pump and electrical service therefor is
presently located on Lot 12.

4. Notwithstanding the provisions of the above Paragraph 3, each Owner shall be
solely and exclusively responsible for and shall fullybear the costs ofmaintenance or repairs for
the Pond and Dam necessitated by construction on such Owner's Lot or by the negligent or
deliberate act of such Owner, his or her household members, guests, agents and invitees, and
such Owner shall restore to its prior condition anyportion of the Pond or Dam damaged by the
negligent or deliberate act of such Owner, household members, guests, agents or invitees.

5. At minimum, the Pond and the Dam shall be maintained at all times in such a way
as to maintain the structure of the Dam and impoundment and to not constitute a nuisance, health
hazard or safety hazard to either Lot or any other portion of the Property.

6. All decisions as to work to be done in the care, repair and maintenance of the
Pond and Dam, or mamtaining the water level in the Pond ("Work") shall be made by the
unanimous agreement of the Owners ofLots 11 and 12.

7. In the event the Owners ofLots 11 and 12 determine that any Work is necessary,
the Owners ofLots 11 and 12 shall contribute equally to the costs of such Work. Each Owner
shall pay their portion of the cost ofthe Work to the person, corporation or entity performing the
Work within fifteen (15) days after a bill for such charges has been submitted by the person,
corporation, or entity performing such Work.

8. In the event an Owner of one ofthe Lots does not contribute his or her share of the

cost of the Work as provided for in Paragraphs 5, 6 and 7 above and the contributing Owner pays
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the amounts owed by the non-contributing Owner, the amounts owed by such Owner shall
become a charge upon their Lot. The contributing Owner may prepare an instrument ("Notice of
Nonpayment") showing the amount due by the non-contributing Owner and the fact that it has
not been paid, and record the Notice ofNonpayment in the Clerk's Office. Upon recording, such
amounts owed (with interest at 18% per annum, costs of collection and reasonable attorneys'
fees) will constitute a lien on the Lot and shall be subject to duly recorded first or second hen
deeds of trust recorded on such Lot prior to the filing ofthe Notice ofNonpayment.

9. Enforcement of the provisions ofthis Declaration shall be by proceedings at law
or in equity against any person or persons violating or attempting to violate said provisions,
either to restrain violation or to recover damages, or both. Such action may be brought by the
Declarant (while an Owner ofLot 11 or Lot 12) or by the Owners ofLot 11 or Lot 12. The party
or parties substantiallyprevailing in such action shall be entitled to recover their reasonable
attorney's fees incurred in such action. Failure to enforce any covenant or restriction contained
herein shall, in no event, be deemed to be a waiver of the right to do so hereafter.

10. This Declaration only be amended in whole or in part by a recorded instrument
bearing the signatures of the owners ofLots 11 and 12 and the Declarant, so long as the
Declarant owns either Lot 11 or Lot 12.

11. Each Owner of Lot 11 and Lot 12 assumes all liability for any injury or damage to
personsor property that may ariseon or aboutthe use of the Pond or the Pond Easementby the
Owner (which shall include, for purposes ofthis section, their household members, guests,

f agents andinvitees), or by the acts, omissions or negligence of the Owner. Each Owner shall
indemnifythe other Owner against all claims,demands and liability for any loss, damage, injury
or other casualtyto person or property,whether that of the parties hereto or ofthird persons,
caused by or happening in connectionwith that Owner's use of the Pond and Pond Easement,
structures, boats, etc. located thereon or to be located thereon, or by reason of any other casualty,
whether due to such Owner's negligence or otherwise.

12. This Declaration shall be construed and enforced in accordance with the laws of

the Commonwealth ofVirginia and the covenants herein shall run with Lots 11 and 12 and,
unless otherwise stated herein, be binding upon and inure to the benefit ofthe Declarant, the
future Owners ofLots 11 and 12, and their respective heirs, personal representatives, successors
and assigns.

13. The doctrine ofmerger shall not operate to terminate or extinguish the Pond
Easement created and established herein, it being the intent ofthe Declarant that this Easement
not merge because of the current or future similar ownership ofLots 11 and 12.

14. John C. Bennett, Trustee under the Deed ofTrust by and between Declarant and
John C. Bennett, Trustee dated July 1, 2004 and recorded in the Clerk's Office on July 7,2004 as
Instrument No. 040001325 ("Deed of Trust"), hereby consents to this Declaration.

[SIGNATURE PAGE TO FOLLOW]
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WITNESS the following signatures and seals:

VIRGINIA PROPERTY GROUP E, LLC,
a Virginia limited liability company

uU^k&EAL)
Michael G. DeTorres, Manager

TRUSTEE:

John C. Bennett, Trustee

STATE OF VIRGINIA

CITY/COUNTY OF fl^Kf -""^ . to-wit:

The foregoing Declaration ofEasement and Pond Maintenance Agreement was
acknowledged before me by Michael G. DeTorres, Manager, on behalfofVirginia Property

f* Group E, LLC, on this Yf^- day ofApril, 2005.

My commission expires: CV oJrO&GAj Q-A t SLQOq

(SEAL) Notarv Public ^
STATE OF VIRGINIA

CJ3FY7COUNTY OF ColftJL^< ,to-wit:
The foregoing Declaration ofEasement and Pond Maintenance Agreement was

acknowledged before me byJohnC.Bennett, Trustee, on this otls-H dayof April, 2005.
My commissionexpires: Jm \Q(o

rxJ? flX>K, ^gjfmjHENT #050000762 _
(SEAL) NotaryPubhcRECORDED IN THE CLERK'S OFFICE OF

COUNTY OF RAPPAHANNOCK ON
APRIL 22? 2005 AT 03:02PM

S:\DDL\MAGUO\VPGII\FerreUSale\BRF Pond esmt (4-18-05) RLdoc • DIANE BRUCE? CLERK

f\ RECORDED BY: HRR
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COMMONWEALTH OF VIRGINIA

OFFICIAL RECEIFT
COUNTY OF RAPPAHANNOCK CIRCUIT COURT

DEED RECEIPT

DATE: On/aa/05 TIME: 15:0h:Sc ACCOUNT: 157CLR05000076E RECEIPT: 05000001*93
lASHIERs HRR RES: HK05 TYPE: A6 PAYMENT: FULL PAYMENT
INSTRUMENT : 05000076c BOOK: PASE: RECORDED: 04/35/05 AT 15:0£
GRANTOR: VIR6INIA PROPERTY GROUP II LLC EX: N LOC: CO
GRANTEE: BENNETT. JOHN C: TR EX: N PCT: 100X
AND ADDRESS : e
RECEIVED OF : PEIT PETTIT WILLIAMS

CHECK : $Ei.OO
DESCRIPTION I: PAGES: 0
™,lllfll,ttj! NAMES: 0
CONSIDERATION: .00 A/VAL: .00 HAP: 31-3

PIN*
301 DEEDS 14.50 145 VSLF ' 1.50
106 TECHNOLOGY FUND FEE 5.00

TENDERED : 21.00
AMOUNT PAID: El.OG
CHANGE AHT : .00

CLERK OF COURT: DIANE BRUCE
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